
 

 

Explanation of third amendment to condominium declaration 

 

The NC Condominium Act provides that the declaration of a condominium established 

under the Unit Ownership Act may be amended as provided in the UOA, but any such 

amendment must conform to the provisions of the NC Condominium Act.   The 

Waterfront Declaration allows for amendments by a vote of those holding a majority of 

interest in the common areas.  Any amendment that affects the rights, obligations or 

interests of the commercial space owner requires consent of the commercial space owner. 

 

I have written the amendment to 1) revise provisions affecting the relationship of the 

condominium owners with the commercial space owner where I felt the provisions were 

unclear, ambiguous or unwise; 2) rebalance part of the financial relationship between the 

condominium owners and the commercial space owner where it involved the 

condominium owners subsidizing the commercial space owner; and 3) adopt many of the 

remaining provisions of the NC Condominium Act.  I did not write it to adopt all of the 

remaining provisions of the Condominium Act because some of the remaining provisions 

are not germane to the Waterfront Condominium and because the Condominium Act does 

not explicitly state (as does the Planned Community Act) that the condominium can opt 

into the rest of the Act. 

 

The comments correlate to the paragraphs in the amendment.  First, the changes are 

stated and comments follow. 

 

1.  If 2/3 of the building is destroyed, then 80% of the Unit Owners can vote to 

terminate the condominium and partition the building between themselves and the 

Commercial Space owner.  The owners become tenants in common and their 

interest in the property will be split 2/3 to the Unit Owners and 1/3 to the 

Commercial Space owner.  Any owner can initiate a partition proceeding for 

partition or for a sale in lieu of actual partition.  The rest of the amendment 

reiterates what is in the current declaration. 

 

 The current declaration requires a 75% vote.  The amendment must 

conform to the Condominium Act, which requires an 80% vote.  The 

current declaration was silent on the split between the Unit Owners and 

the Commercial Space owner as to the interests as tenants in common, so 

it would have been assumed that the Unit Owners got ½ and the 

Commercial Space Owner got ½.  The current declaration states that the 

owners’ option is a sale in lieu of partition.  I rewrote it to match the law, 

which is that every owner has a right to partition and can obtain a sale in 

lieu of partition in kind if actual partition is detrimental to the owners.    

 

2. If the building is destroyed and is to be partitioned, sale proceeds will be divided 

2/3 to the Unit Owners and 1/3 to the Commercial Space owner. 

 



 

 

 The current declaration contains an obvious error in that it provides for the 

distribution of insurance proceeds twice in two conflicting ways and does 

not provide for distribution of sale proceeds. 

 No other changes are made from the current declaration.  Insurance 

proceeds are to be distributed as are all insurance proceeds, even when 

there is no partition. 

 

3. Only two contractor bids must be obtained instead of three as required by the 

current declaration. 

 

 I took these provisions from the end of Section 10, Item d in the current 

declaration, where they do not fit logically and put them into a separate 

section. 

 No other changes are made from the current declaration. 

 

4. I rewrote the architectural control article to bring the Commercial Space under the 

authority of the Board for architectural changes, to clarify what is covered, to 

provide standards and a procedure. 

 

 The current declaration in Exhibit A, Section E. 7. b exempts the 

Commercial Space from architectural review unless the Board decides that 

a change made was “so out of character with the remainder of the 

Commercial Space or the tenor of the Commercial Space as previously 

existing, that the building and scheme of appearance shall be affected…”  

If the Board so decided, then it had to file a lawsuit to reverse the change.  

The standard is far too subjective and the remedy too expensive.  Since 

there is just one building, the owners as a whole are best served by a 

uniform or complementary exterior appearance.  That can only be 

achieved by architectural review. 

 I inserted standards for review and indicated that the Board can amplify 

them.  When architectural review by association boards has been 

challenged, the courts have required that the review committees follow 

written standards or their decisions will not be upheld.  The association 

cannot be arbitrary.   

 I inserted a simple procedure for a hearing before the Board or a 

committee appointed by the Board.   If the Board appoints a committee to 

hear architectural requests, the NC Condominium Act requires that the 

owner have the right to appeal the committee’s decision to the full Board.  

As a safeguard for the owner, I included a provision that obliges the Board 

to make a decision in 60 days or the owner can proceed with his or her 

plans. 

 

5. If the property is taken by eminent domain, the condemnation proceeds are to be 

split like insurance proceeds.  I eliminated a provision that addressed 

reconstruction of facilities in common areas that are condemned in other common 

areas that are not condemned.  Given the configuration of the Waterfront 



 

 

Condominium, that provision appeared unnecessary.  I deleted a requirement that 

the condominium be terminated if one or more Units are condemned and an 

amendment to the declaration realigning percentage interests in the common areas 

is not recorded within 90 days of the taking.   

 

 I rewrote the provision on the division of a condemnation award among 

Unit Owners so that it is easier to understand and to ensure that it 

conforms to the NC Condominium Act. 

 The 90 day requirement is impractical.  Mortgagees must consent and their 

signatures cannot be obtained quickly.   

 

6. The condominium may be terminated by Unit Owners holding 90% of the interest 

in the common areas.  The current declaration’s subsection “c” relating to  

termination under the Unit Ownership Act is deleted. 

 

 The current declaration provides that all Unit Owners must agree to a 

termination.  The NC Condominium Act allows for 80% or more in a 

residential condominium.  I picked 90% to make it hard to pass but to 

make it possible despite opposition by one or two obstreperous owners.   

 I retained the current declaration’s requirement that the termination 

receive approval of mortgagees and of the Commercial Space owner. 

 

7. I deleted a requirement that the condominium be terminated if one or more Units 

are condemned and an amendment to the declaration realigning percentage 

interests in the common areas is not recorded within 60 days of the taking.  I 

rewrote it so that termination only ensues automatically if all of the units are 

taken. 

 

 The 60 day requirement is impractical.  Mortgagees must consent and their 

signatures cannot be obtained quickly. 

 

8. I eliminated a provision that stated that any restrictions in the declaration are 

unlawful if they violate the Rule against Perpetuities.  The NC Condominium Act 

states that the Rule does not apply to restrictions in condominiums. 

 

9. All of the pertinent provisions of the NC Condominium Act are made applicable 

to the condominium. 

 

 Omitted are provisions that concern contents of the declaration, declarant 

rights, leasehold condominiums, time shares, master associations, initial 

offerings of residential condominiums to the public and other matters that 

do not apply to the Waterfront Condominium. 

 An explanation of all of the provisions adopted would require a separate 

paper.  I would mention two.  First, the provision with regard to 

amendments would become applicable, so in future amendments will 

require a 67% vote instead of the majority vote now required.   Second, 



 

 

under the provision with regard to bylaws, the Association will no longer 

have to record amendments to the bylaws.   

 

10. The Commercial Space owner’s contribution to expenses is revamped to require 

the owner to contribute 1/3 of the costs associated with structural elements, the 

elevator and mechanical, electrical and plumbing components that serve the entire 

building (in addition to the roof and siding).  The Commercial Space owner would 

be required to contribute all of the expense of the public parking and handicapped 

ramp repairs.  I added a reconciliation provision at the end of each year.  The 

monthly contribution is based on a projected budget.  At the end of the year, 

actual numbers for expenses are known.  The Commercial Space owner must 

make up any deficit and gets credit for any surplus contributed. 

 

 The current declaration is silent on structural elements, mechanical 

systems, plumbing, electrical, the elevator and parking, so under the 

current division of responsibility the Unit Owners would be responsible to 

pay all of the expenses related to repair or replacement of those items. 

 The current declaration is silent on reconciliation of expenses at the end of 

each year.  

 

11. I added language that governs usage of the common areas including the courtyard 

subject to governance by the WCA Board of Directors. 

 

12. I removed the language that exempts the Commercial Space owner from 

architectural review except in limited circumstances. 


